oocker Fie corvoraA. (YR | GINAL

Before the
FEDERAL COMMUNICATIONS COMMISSION

Washington, D.C. 20554 RECE'VED

0CT 21 2002

Inre HEDERAL COMMUNICATIONS COMMISSHON)

FFICE OF THE SECRETARY

NPCR, INC d/b/a NEXTEL PARTNERS CC Docket 96-45

Petition for Waiver of Section
54 313 of the Commussion’s Rules

S e e Smaet” S e

To The Commission

PETITION FOR WAIVER - EXPEDITED TREATMENT REQUESTED

NPCR, Inc d/b/a Nextel Partners (“Nextel Partners™), by 1ts counsel and pursuant
to Sections 13 and | 925(b) of the Commussion’s Rules, 47 C.FR. § 13 and 47 CF.R
§ 1 925, hereby requests a waiver of Section 54 313 of the Commussion’s Rules, 47
CFER § 54313, which requires state certificatron of Umiversal Service Fund (“"USF”}
High Cost Program support for non-rural carriers  Nextel Partners seeks this waiver for
the time period October 1, 2003 through December 31, 2003, and for the non-rural study
areas 1n which Nextel Partners was designated as an eligible telecommunications carrier
(“LETC™) by the State of Mississippt on September 29, 2003." The rule watver is required
for Nextel Partners to begin to reccive USF High Cost Program subsidies durmg the
fourth quarter of 2003 1n those non-rural designated areas

In suppoit of this Petition for Waiver, the following 1s respectfully shown

! A hst ot the areas in Mississippr for which Nextel Partners has been designated an

ETC 1s included in Exhibit A hercto.
~ OT{



R BACKGROUND

Nextel Partners 1s a commercial mobile radio service ("*CMRS”) provider 1n the
Statc of Mississippr and operates an advanced digital wircless network providing mobile
telecommunications services under the “Nextel” brand name  On Apnl 17, 2003, Nextel
Partners filed a petition with the Mississippt Public Service Commission (“MPSC”)
requesting designation as an ETC in certain non-rural BellSouth Mississippt wire centers
(hereafter, the “Designated Arcas™) > In support of its petition, Nextel Partners filed a
detailed descniption of its proposed Lifeline and Link-Up wireless service plans3 and
responded to vartous data requests from the MPSC  On September 29, 2003, the MPSC
designated Nextel Partners as an ETC 1n the Designated Areas in Mississippu.

Under Section 54 313 of the Commussion’s rules, in order for an ETC to recetve
USF support for non-rural areas in states that have chosen to exercise jurisdiction, the
State must file an annual certification with the Commussion and with the Universal
Service Administrative Company (“USAC™) stating that all federal high-cost support will
be used only for the provision, maintenance, and upgrading of facilities and service for
which the support 15 intended  See 47 C F.R. § 54313 The annual certification under
54 313, duc by October |, 15 required to make USF High Cost Program funding available
for the first through fourth quarters of the succeeding year.

On September 29, 2003, the same date that the MPSC designated Nextel Partners

as an BETC, the MPSC submitted certifications 1n accordance with 47 C.F.R § 54.313 to

b

The specific BellSouth Mississippr wire centers for which Nextel Partners has
been granted ETC status arc set forth in Exhibit A hereto

Application of NPCR, Inc d/b/a Nextel Partners for Designation as an Ehgible
Telecommuntcations Carricr Under 47 CFR  §214(e)(2), Amendment to Petition,
Mississippi Public Service Commussion, 2003-UA-256 (filed July 17, 2003).



both the Umiversal Service Admimistrative Company (“USAC”) and the Commission
regarding Nextel Partners” use of USF funds * As a result, Nextel Partners 1s eligible to
begin recenving USF support in the first quarter of 2004

There 15 no mechamsm for newly-designated ETCs to receive support for the
three-month period following the state’s October 1 certification.  According to the
certification schedule set forth in Section 54 313 of the Rules, the MPSC would have to
have filed an annual certification for Nextel Partners no later than April 1, 2003 1n order
for Nextel Partners to receive USF High Cost funding commencing September 29, 2003,
which falls at the end of the third quarter of 2003 5 The MPSC did not submit the
requisitc annual certification by Apnl I, 2003, because Nextel Partners was not yet
designated as an ETC  As a result, a warver of Section 54 313 of the Rules 1s needed to
allow Nextel Partners to recerve funding for the time period September 29, 2003 through
December 31, 2003

I1. REQUEST FOR WAIVER

Section | 3 of the Commission’s Rules, 47 C F R, § 1.3, allows the FCC to waive
the apphication of any rules for good cause shown Tn addition, Section 1.925(b)(3)

provides for a waiver where 1t 1s shown that,

! Copies of the MPSC’s letters to USAC and to the Commuission are reproduced as
Exhibit B hcreto
. In addition to providing certification to both the Commussion and USAC as to its

use of Migh Cost USF support, Nextel Partners 1s also required to provide line count
information m order to be ehgible for support and an additional filmg containing a
certification of 1ts mnterstate access support See 47 CFR §8 54.307(c), 54.802(a), and
54 809(a).  Nextel Partners timely filed these additional submuissions with the
Commussion and USAC by the requisite deadlimes for the periods covered by this waiver
request Nextel Partners also filed its line counts on September 29, 2003 1in compliance
with the quarterly submissions for high cost model and interstate access support so that
Nextel Partners could receive USF support 1n the first quarter of 2004



(1) The underlying purpose of the rule(s) would not be served or would be
frustrated by the application to the instant case, and that a grant of the
requested waiver would be in the public interest; or

(1) In view of unique or unusual factual circumstances of the instant case,
application of the rule(s) would be mnequitable, unduly burdensome or
contrary to the public interest, or the applicant has no reasonable
alternative ©

Federal courts hold that the Commussion “may exercise its discretion to waive a rule
where particular facts would make strict comphance mconsistent with the public
7
Interest

As noted above, strict application of Section 54 313 of the Rules n this nstance
would create the unintended consequence with respect to Nextel Partners of delaying
USF High Cost support untl the first quarter of 2004, despite the fact that Nextel Partners
will be tfunctioning as an ETC and providing supported services during the third and
fourth quarters of 2003 A delay in Nextel Partners’ funding due to a strict application of
Section 54 313 of the Rules would be imconsistent with the Commission’s public policy
goals of bringing access to advanced mobile telecommunications technologies to all
citizens  Indced. the Commussion recently observed that facilitating access to spectrum-
based, wireless and mobile communicattons technologies 1s “an especially important
Commussion goal not just 1 urban markets but also in rural areas, to enable

Americans who travel, reside or conduct business throughout the country to communicate

effecuvely for the benefit of the general public interest ”® USF funding 1s vital to Nextel

¢ Sec 47 CF R, § 1 925(b)3).
Northeast Cellular Telephone Co v FCC, 897 F.2d 1164, 1166 (D.C Cir. 1990).

; See In the Mauter of Facillitating the Provision of Spectrum-Based Services to

Rural Areas and Promoung Opportunies for Rural Telephone Compames to Provide
Spectrum-Based  Services, 2000 Bienmal Regulatory Review Spectrum Aggregation
Lunus for Commercial Mobile Radio Services, Increasing Flexibility to Promote Access



Partners” abihity to carry out 1ts mission as an ETC because 1t will allow Nextel Partners
to pursue the construction and upgrading of its network to better serve customers in the
Designated Arcas Nextel Partners should not be unfairly handicapped, stalled or
otherwise delayed i pursuing 1ts nussion as a designated ETC by the strict apphcation of
rules that were never intended to undermine the purpose of an ETC designation Nextel
Partners should not be demed a full quarter of support merely because the timing of 1ts
ETC designation, which occurred on September 29, 2003, prevented the earher filing of
the Section 54.313 certification by the July 1, 2003 deadline.

Grant of Nextel Partners’ petition for waiver would clearly serve the public
mterest and s fully consistent with Sections 13 and 1 925(b)(3) of the Commussion’s
Rules, as well as the Commission’s goal of competitive neutrality in universal service
support  The universal service program s mtended to promote access to advanced
scrvices In areas where telephone subscribership has been historically low. Nextel
Partners’ unmiversal service program furthers this goal by providing the USF supported
services to citizens in the Designated Areas over an advanced digital mobile nationwide
network  thigh Cost Program funding will enable Nextel Partners promptly to begin
upgrading and constructing new facilitics to provide quality services to Mississippt
residents

The limited warver that Nextel Partners seeks s fully consistent with and

supported by well-established Commussion precedent. Indeed, the Commussion has

to and the Efficient and Intensive Use of Spectrum and the Widespread Deployment of
Wireless Services, and to Facilitate Capital Formation, Notice of Proposed Rulemaking,
WT Docket Nos. 02-381, 01-14, 03-202 at 9 & (rel October 6, 2003).



grantcd numerous similar waiver requests © In granting such waivers, the Commussion
has 1dentified an ETC designation date as being a “special circumstance” that warrants a
limited warver to allow a new ETC to file retroactive certifications and line counts so that
ETC support can commence

Further, in granting a waiver to the State of West Virginia for the late filing of its
certification for non-rural ETCs, the Commussion reasoned that, “the potential harm that

1l

would be suftered by customers [of the carriers] . justifies a waiver. In the West

Virgima Warver Order, the Commussion found that the loss of a quarter of USFE funding
in simtlar circumstances would be “egregious !

Because grant of the requested waiver 1s fully consistent with the Commission’s
rules and precedent and would allow Nextel Partners to better carry out 1ts mission as an
ETC in furtherance of the public interest, and because a delay 1n receipt of funds by
Nextel Partners could have the egregious and unintended consequence of unnecessartly

delaying implementation of the 1mportant goals of USF high cost support, the

Commussion should act promptly to grant Nextel Partners’ requested waiver.

i See, e g, N Colorado Cellular, Inc, Petition Jor Wawver of Section 54 314(d) of
the Commission s Rules; 2003 FCC Lexis 4186, DA 03-2482 (rel July 25, 2003); Guam
Cellular and Paging, Inc, Peution for Warver of Section 54 314 of the Comnussion’s
Rules and Regulations, 18 FCC Red 7138 at § 7 (2003); RFB Cellular, Inc, Pettion for
Waiver of Section 54 314(d) and 54 307(c) of the Comnussion’s Rules and Regulations,
i7 FCC Red 24387 (2002), and Smuth Bagley, fnc Petition for Wuaiver of Section
54 809(¢) of the Commussion’s Rules and Regulations, 16 FCC Red 15275 (2001).

i :
See 1d

nl . ,
West Viegiwa  Public Service Commussion, Request for Waiver of State

Cerufication Requirements for High-Cost Umversal Service Support jor Non-Rural
Carriers, 16 FCC Red 5784, 5786 (2001) (“West Virginia Warver Order”)

12 ld



I, REQUEST FOR EXPEDITED ACTION

Action on this waiver request must be expedited in order 10 ensure that vital USF
Ihgh Cost support to Nextel Partners can commence as soon as possible In order to
mcet 1ts current obligations as an ETC, Nextel Partners must be able to receive, on a
timely basis, the support for which 1t 1s ehgible upon designation as an ETC. Expedited
action 1s critical because Nextel Partners has already been designated as an ETC n the
State of Mississippt and would otherwise be required to provide without the benefit of
subsidies USF supported scrvices for which other ETCs recerve funding. Grant of the
requested warver would mimimize economic and competitive damage caused by the delay
in receipt of USF support
IV.  CONCLUSION

Nextel Partners requests that the Commission waive the strict application of
Section 54 313 of the Commussion’s Rules to the extent necessary to treat the MPSC’s
annual certification ot Nextel Partners’ use of USF High Cost Program funds as timely
filed for purposes of allowing Nextel Partners to begin receiving USF High Cost

subsidies as of Scptember 29, 2003



Wherctore, for good cause shown, Nextel Partners respectfully submits that a

warver of the Commmssion’s Rule as set forth above will serve the public interest

Respectfully submiutted,

NEXTEL PARTNERS, INC.

D 2. .

Albert J Catalano
Matthew I. Plache
Roenald J Jarvis

Catalano & Plache, PLL.C
3221 M Street, N.W.
Washington, D.C. 20007
(202) 338-3200

(202) 338-1700 facsimile

October 21, 2003



EXHIBIT A

Wire Centers in Mississippi for which
Nextel Partners has been designated an ETC



ATTACHMENT 1-

Designated Arsas for which Nextel Partners
1s Designated As An ETC

BELLSOUTH CORP BENTMSSU
BELLSOUTH CORP BGCHMSESU
BELLSOUTH CORP BILXMSDI
BELLSOUTH CORP BNTNMSSU
BELLSOUTH CORP BOTNMSMA
BELLSOUTH CORP BRHNMSMA
BELLSOUTH CORP BRNDMSES
BELLSOUTH CORP BRWDMSMA
BELLSOUTH CORP CHNKMSSU
BELLSOUTH CORP CLNSMSMA
BELLSOT:JTH éORP CNTNMSMA
BELLSOUTH CORP COVLMSSU
BELLSOUTH CORP CRSPMSMA
BELLSOUTH CORP CRTHMSMA
BELLSOUTH CORP CSVLMSSU
BELLSOUTH CORP DFFEMSMA
BELLSQUTH COR?P DKLBMSMA
BELLSOUTH CORYP EDWRMSDS
BELLSOUTH CORP ELVLMSMA
BELLSOUTH CORP ENTRMSMA

BELLSOUTH CORP FLORMSMA

BELLSQUTH CORP FORSMSMA
BELLSOUTH CORP FYTTMSMA
BELLSOUTH CORP GLPTMSLY
BELIE D .4 CORP HDLBMSMA
BELLSOUTH CORFP HPVLMSSU
BELLSOUTH CORP HRLYMSMA
BELLSOUTH CORP HTBGMSMA
BELLSOUTH CORP HZLHMSMA
BELLSOUTH CORP KSCSMSMA
BELLSOUTH CORP LAKEMSMA
BELLSOUTH CORF LARLMSMA
BELLSOUTH CORFP LCDLMSMA
BELLSOUTH CORP LXTNMSMA
BELLSOUTH CORP MAGEMSMA
BELLSOUTH CORY MIZEMSMA
BELLSOUTH CORP MNASMSMA
BELLSQUTH CORP MNDNMSMA
BELLSOUTH CORP MNTIMSMA
BELLSOUTH CORP MRTNMSMA
BELLSOUTH CORP MSPNMSMA
BELLSOUTH CORP MSTFMSCU



-

BELLSOUTH CORP MTOLMSMA BELLSQUTH CORP UTICMSDS
BELLSOUTH CORP NWTNMSMA BELLSOUTH CORP VNCLMSMA
BELLSOUTH CORP OBDHMSMA BELLSQUTH CORP WGNSMSMA
BELLSOUTH CORP PCKNMSMA BELLSOUTH CORP WNRDMSSU
BELLSOUTH CORP PCYNMSMA BELLSOUTH CORP WSSNMSMA
BELLSOUTH CORP PGSNASMA BELLSOUTH CORP WYBOMSMA
BELLSOUTH CORP PHLAMSMA BEY LSOUTH CORP YZCYMSMA

BELLSOUTH CORP PLHTMSMA
BELILSOUTH CORP PPVIMSMA
BELLSOUTH CORP PRVSMSMA
BELLSOUTH CORP PSCHMSLT
BELLSOUTH CORP PSCHMSMA
BELLSOUTH CORP QTMNMSMA
BELLSOUTH CORP RCTNMSMA
BELLSOUTH CORP RLFKMSMA
BELLSOUTH CORP RLGHMSMA
l?;ELLSOUTH CORP RYMNMSDS
BELLSQUTH CORP SMRLMSMA
BELLSOUTH CORP SNRYMSMA
BELLSOUTH CORP TMSBMSMA
BELLSOUTH CORP TRRYMSMA
BELLSOUTH CORP TYVLMSMA

BELLSOUTH CORP UNINMSDS



EXHIBIT B

Cerufication Letter Regarding Nextel Partners
Sent by the MPSC to USAC and the Comnussion



Before the
MISS1SSIPP1 PUBLIC SERVICE COMMISSION

AFPLICATION OF

NPCR, INC. d/b/a NEXTEL PARTNERS

FOR DESIGNATION AS AN ELIGIR1 E

TELECOMMUNICATIONS CARRIER DOCKET NO. 13-UA-0256

UNDER 47 US.C § 214(£)(2)
ORDER

COMES NOW the Mississippl Public Service Commission (“Commission’’) and
1t appeanng to the Commission, for geod cause shown and after reviewing the plan of
NPCR, Inc. d/b/a Nextel Partners (“Nextel Partners™) for utilization for the year 2004
Federal Universal Service Funding (“"USF”) heratofore submitted to this Commission by
Nextel Partners, and this Coramission being otherwise sufficiently advised, finds as
follows.

L

On April 17, 2003, Nextel Parmers filed its Application for Designation as an
Eligible Telecornmunucations Carrier (“ETC") under Section 47 U.S.C. 214(e)(2). The
Commission entered an Order designating Nexte]l Partners as an ETC on September 29,
2003

1.

Oun September 29, 2003, Nexte! Partners submitted its detailed plan for utilization
of the Vederal Universal Service Fund for the year 2004 for approval by the Commission
The plan submitted was filed under seal, but generally proposed to maintain and support
the existing infrastructure and also expand network services for projected 2004 growth.

The Commission [inds that Nextel Partner's proposed use of federal universal service



funds {or the year 2004 10 Mississipp1 18 consistent with the prneiples of Unsversal
Service as outlined 1n the Telecommumcations Act of 1956 and by the FCC in 1ts
Universol Service Qrder.!
m

The Commission, after consuitadon with the Public Utlities Staff, concludes that
Nextel Partners’ plan @ u  _auon of the federal Universal Service Fund for the year
2004 15 consistent with the Telecommunications Act of 1996 and the pertinent FCC
orders

IT IS THEREFORE, ORDERED:

1. The Commission hereby certifies that Nexte] Partners’ plan to utlize
Federal Universal Service High Cost Support Funds 10 Miasissippi as contained in its
plan submitted 1o the Comuussion on September 29, 2003, 15 consistent with 47 U.S C
254(c).

2z Nexle] Partners shall file quarterly reports with the Commission providing
the status of universal service fund expenditures and projects. Thys Order 15 effective as

of the date hereof,

Chairman Michael Callahan voted 4{& Vice-Chauman Bo Robinson voted

é’fb and Commissioner Nielsen Cochran voted éfﬁ .

! Foderal-State Jowot Hoard on Universel Service Ninth Report and Order and Eighteenth Order on
Reconsidarshon, CC Docket No 9645, FCC 99-106, Relsased Novernber 2, 1999 {“Umvenizl Service
Order™). See generally, paregraphs 93-110.



SO ORDERED, ttus the %??ay of September, 2003

MISSISSIPPI BUBLIC VICE COMMISSION

/7,./

AEL CALLAHAN CHAIRM *

" BO Rozﬁ%}
T

NIELSEN COCHRAN, COMMISSIONER
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MICHAEL CALLAHAN CHamman
MATTIEIBLMO  EECOND DISTFOCT

B0 ROBDINSON VCECawfaN
HAMILTON THIRD DISTRICT

NIELSEN COCHRAN COMMSSONER BRIAN U, RAY
JACKEON FIRST DISTRICT EXECUTIVE BECRETARY
{601} B1-3400

Septernber 29, 2003

Marlens H Do'rich

Office of ©' 5 etary

Federal G\ - oz - ... .tons Commusaan
445.12" Smeer, SW, Room TW-A306
Weshington, D C. 20554

WILLIE E. MAY COLDNEL
OFFCE DF MOTOR CARBERS

0SCAR L MORGAN, wuon
OFFICE. OF NOTOR CARRIGRS

DAYID L. CAMPBELL, atTORNEY
COMMIES:ON $TAFF

Re CC Dockat No. 9645, No 99.3084, Ostober 1™ Certification Dexdline for Non-Rurel Camers

Dear Ms Dorch

Pursuant 1o 47 CF.R. § 54 313, The Misslsclppi Public Senice Commission ("MPSC™) filas 1ta requured

cerbfication for the year 2004 for NPCR, Ioc. d/b/a/ Nexte] Partners.

In accordance with the Federal Commumications Cormmission's (FCCY) requrements m Fedaral/State Jomt
Board on Untversal Service, Ninth Roport and Order, Eighieenth Order on Reconsideration, CC Docker
No 9045, FCC 99-308, the MPSC certifies that Nextel's proposed use of federal univexsal service high-
cost support for the year 2004 will be wacd only Jar the provision, mantenance, aod upgrading of facilides
and gervices for which the suppart 1 1ntended, contistent wath Sechon 254(e) of the Tele copmmumcanons

Act of 1996,

Aftached 15 & copy of {he Commission’s orders m hs Docket No 2003-UA-0256

Enclosed 11 a stamped addressed covelope and an sdditiona! copy of this letter for you to uss m forwarding

% stlamped filed copy of this comespondence. Thank yoy for your assistanca 1o this matter

In accordance with the FCC's mandate, this cerufication letier 15 alao being sent to rene Rlannery,

Universal Service Admunftradve Coorpany

Sincerely,

Michxe] Callahan, Cheirmen

2 Lot lon
/123 =z

Nielsen Cochran, Commmssicmet

Enclosure
Cc lrene Flannery

B0V ¢ WERT ITREET, SUTE 201-A JACKION, MIGEIRBIPP| W0201
PO BOX 1174 JACKEON, MISHSSIEM 29dia-1174
FAX (404 984 S48



